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McGovern: Holdout could help
defense

Judge careful with words
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BOB MCGOVERN
McGovern: Holdout could

help defense

‘FAIR RULES": The jury in the Teamsters extortion trial sent a note to Judge Douglas P. Woodlock indicating a juror
was ‘assuming guilt over innocence.’ Woodlock responded with a push to adhere to a trial tenet: presuming
innocence until proven guilty. Courtesy of the Department of Justice

COMMENTS


http://bostonheraldoffers.com/
http://bostonherald.newspaperdirect.com/epaper/viewer.aspx
http://store.heraldinteractive.com/
http://www.bostonherald.com/extras/weather
http://www.bostonherald.com/rss
http://www.facebook.com/pages/BostonHeraldcom/197211981599
http://twitter.com/bostonherald
https://plus.google.com/u/0/113097839281026181771
http://www.youtube.com/user/bostonherald
http://www.bostonherald.com/
http://www.bostonherald.com/about/apps
http://www.bostonherald.com/extras
http://www.legacy.com/obituaries/bostonherald/
http://www.bostonherald.com/news
http://www.bostonherald.com/opinion
http://www.bostonherald.com/sports
http://www.bostonherald.com/entertainment
http://www.bostonherald.com/lifestyle
http://www.bostonherald.com/business
http://www.bostonherald.com/blogs
http://www.bostonherald.com/photos
http://video.bostonherald.com/
http://www.bostonherald.com/herald_radio
http://www.bostonherald.com/classifieds
http://www.bostonherald.com/news/local_coverage
http://www.bostonherald.com/news/local_politics
http://www.bostonherald.com/news/columnists
http://www.bostonherald.com/news/national
http://www.bostonherald.com/news/us_politics
http://www.bostonherald.com/news/international
http://www.bostonherald.com/news/offbeat_news
http://www.legacy.com/obituaries/bostonherald
http://www.bostonherald.com/herald_radio/morning_meeting/2017/08/tuesdays_morning_meeting_1
http://www.bostonherald.com/users/hillary_chabot
http://www.bostonherald.com/users/jaclyncashman
http://www.bostonherald.com/users/tom_shattuck
http://www.bostonherald.com/news/columnists/bob_mcgovern/2017/08/mcgovern_holdout_could_help_defense#
http://www.bostonherald.com/herald_radio/morning_meeting/2017/08/tuesdays_morning_meeting_1
http://www.bostonherald.com/news/columnists/bob_mcgovern/2017/08/mcgovern_holdout_could_help_defense
http://www.bostonherald.com/users/bob_mcgovern
http://www.bostonherald.com/users/tom_shattuck
http://www.bostonherald.com/news/columnists/tom_shattuck/2017/08/shattuck_pardoning_sheriff_joe_arpaio_the_right_move
http://www.bostonherald.com/users/bob_mcgovern
http://www.bostonherald.com/news/columnists/bob_mcgovern/2017/08/mcgovern_holdout_could_help_defense
https://affiliate-program.amazon.com/home/ads/ref=sm_n_au_dka_US_logo?sigts=1502806593683&sig=0a68b70f31a8e411394efb8b3f3572e91e1f7c03&adId=logo&creativeASIN=logo&linkId=f08894667519339156abf33a535d4d06&tag=klickly02-20&linkCode=w41&ref-refURL=http%3A%2F%2Fwww.bostonherald.com%2Fnews%2Fcolumnists%2Fbob_mcgovern%2F2017%2F08%2Fmcgovern_holdout_could_help_defense&slotNum=0&imprToken=myHJVY7si3buJLB1dOh0oQ&ac-ms-src=nsa-ads&cid=nsa-ads
https://www.amazon.com/adprefs
http://aax-us-east.amazon-adsystem.com/x/c/QkWLIVsutdFPH9PQEW0LJBYAAAFd5kDQhwEAAAE0AXNfUtc/https://www.amazon.com/American-Criminal-Justice-System-Incarceration/dp/0995964807/ref=sm_n_au_dka_US_pr_con_0_0?sigts=1502806593683&sig=0ccc2bf4ac886ba376ef33c886f64a8ea6e502cf&adId=0995964807&creativeASIN=0995964807&linkId=f08894667519339156abf33a535d4d06&tag=klickly02-20&linkCode=w41&ref-refURL=http%3A%2F%2Fwww.bostonherald.com%2Fnews%2Fcolumnists%2Fbob_mcgovern%2F2017%2F08%2Fmcgovern_holdout_could_help_defense&slotNum=0&imprToken=myHJVY7si3buJLB1dOh0oQ
http://aax-us-east.amazon-adsystem.com/x/c/QkWLIVsutdFPH9PQEW0LJBYAAAFd5kDQhwEAAAE0AXNfUtc/https://www.amazon.com/NewspaperDirect-Inc-BH-e-Edition/dp/B00GS5JI3Q/ref=sm_n_au_dka_US_pr_con_0_1_nodl?sigts=1502806593683&sig=43d3b293a62d50fb651ac9720b1a0f5f30337aa0&adId=B00GS5JI3Q&creativeASIN=B00GS5JI3Q&linkId=f08894667519339156abf33a535d4d06&tag=klickly02-20&linkCode=w41&ref-refURL=http%3A%2F%2Fwww.bostonherald.com%2Fnews%2Fcolumnists%2Fbob_mcgovern%2F2017%2F08%2Fmcgovern_holdout_could_help_defense&slotNum=0&imprToken=myHJVY7si3buJLB1dOh0oQ

Boston

CBS Boston

®e e hol < - how o
P on fror e Ang
Suggeshions voould ne.

Jury in the "Top Chef" trial tells the judge @l’

one member is assuming guilt WEE
OWERS. PARTLY SUNNY WITH ISOLATED AFTERNOON STORMS. HIGH OF 80  DEVELOPING

Declaring someone guilty until proven innocent is an affront
to the American criminal justice system, but for the
Teamsters awaiting a verdict in the “Top Chef” extortion trial,
hearing that a juror is thinking like that may provide some
comfort.

It could mean that a frustrated jury has reached an impasse
or that reasonable doubt is eluding just one juror. Either
option is better than a guilty verdict.

And that's probably why the defense attorneys who have
litigated this case didn't jump up and down when a note was
handed to Judge Douglas P. Woodlock indicating that a juror
was “assuming guilt over innocence.”

“If they think they are dealing with one holdout in favor of conviction, it may well be
that the defense doesn't want to overturn this applecart,” said Edward P. Schwartz, a
longtime jury consultant.

“If you have a lopsided group in favor of acquittal, it may be that the defense believes
that the holdout could flip,” Schwartz said.

There is some science behind this gamble, according to Schwartz. Studies have shown
that a juror who is leaning toward acquittal is unlikely to budge. However, if a juror is
the sole voice considering guilty, they are more easily swayed, Schwartz said.

“That's based on some pretty sound, psychological research,” he said. “Pro-defense
jurors tend to stick to their guns more readily.”

For Judge Woodlock, the decision on how to act was likely pretty clear. While he could
have conceivably removed the juror or disrupted deliberations to parse out the
problem, he instead sent a note back describing the presumption of innocence as a
“cardinal rule.”

Anything more could have been seen as an overstep and opened the door to appeals
or other 11th-hour headaches.

“You want to do what is necessary to clarify things without intervening in the
deliberations,” said former U.S. District Judge Nancy Gertner. “Anything you do now
can be seen as putting your finger on the scales.”
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If there is one juror who is holding up deliberations, Woodlock’s note could also help
other jurors push the holdout in their direction.
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If the juror starts going down the path of presuming guilt, the foreperson can hold up
the judge’s own words.

“Here it seems like the other jurors are frustrated, and it's gotten to the point where
they decided to ask a judge for help,” said Peter Elikann, a defense attorney not
involved in the case.

“The judge’s note can be an extra assist in getting the holdout to at least play by the
fair rules,” Elikann said.
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